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10 Employment Law Issues Every
Business Should Consider

Employers in Westchester Coun-
ty must comply with federal, state,
county and local employment-relat-
ed laws. The laws change constantly.
Itcanbehardeven forlawyerstokeep
up. But keep up they must—both for
their clients and themselves. This
article highlights ten employment
law issues that every Westchester
business (and every lawyer advising
Westchester businesses) should be
familiar with. It begins with the job
application, continues through em-
ployment, and ends with post-em-
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ployment. Please note an individual
article can be written about each of
the following issues. This article is
far from exhaustive. It is meant as a
high-level overview.

PRE-EMPLOYMENT

1. Questions for Job Applicants

New York and Westchester em-
ployment laws apply to prospective
employees.

For example, Westchester’s Fair
Chance to Work Law amended the
County’s Human Rights Law to in-
clude a provision that precludes em-
ployers from asking job applicants
about their criminal history, includ-
ing arrests, in the preliminary stages
of an application for employment.
Local Law 10913-2018 (as amended)
December 3, 2018 (amending West-
chester County Code of Ordinances
to include Section 700.03(a)(10)).
Generally, employers with four or
more employees may not “make a
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preliminary or initial inquiry” about
convictions or arrests. See West-
chester County Code of Ordinances
§ 700.03(a)(10)(a). It is only after
an application is submitted that the
employer can, with certain excep-
tions, ask these questions. Id. at
§ 700.03(a)(10)(b). Before an em-
ployer can decide not to hire some-
one based on criminal history, the
employer must first analyze the fac-
tors listed in Article 23-A of the New
York State Correction Law. /d. at
§ 700.03(a)(10)(c). The factors in-
clude the seriousness of the offense
and the person’s age at the time of
the offense.

Additionally, Westchester em-
ployers with four or more employ-
ees are generally prohibited from
asking applicants what they earned
at other jobs, though applicants are
free to volunteer the information.
See Westchester County Code of Or-
dinances § 700.03(a)(9). New York
State has enacted an even broader
salary history law. It will take effect
on January 6, 2020.

EMPLOYMENT
2. -9 Form

New hires are required to fill out
the Department of Homeland Secu-
rity’s Form I-9. The “1-9,” available at
https://www.ucis.gov/i-9, identifies
an employee’s identity and work au-
thorization. Employers must retain
[-9’s for all current employees. For
former employees, employers must
retain 1-9’s for three years from the
date of hire or one year after the
end of the employment, whichever
is longer. It is important that em-
ployers maintain |-9’s as investiga-
tions and enforcement actions are
on the rise and the penalties can be
severe.

Employers need to provide
wage statements along
with every paycheck. These
statements need to contain
information including gross
wages, net wages, and the
dates of work covered by
the wages. Noncompliance
results in damages of 5250
per workday, up to 55,000,

as well as attorneys’ fees.

3. Recordkeeping of Time and
Payroll Records

Many employers come to regret
poor recordkeeping practices. Both
state and federal law require em-
ployers to maintain payroll records
for several years. NY. Labor Law
§ 195(4); 29 C.F.R. § 516. The courts
are full of “off the clock” cases fea-
turing allegations that employers did
not pay for all time worked. Because
employers have an obligation to
keep records, courts have essential-
ly shifted the burden of proof in off-
the-clock cases to employers. Even
well-intentioned employers who fail
to maintain proper records will risk
expensive and time-consuming liti-
gation. Maintaining accurate payroll
records must be a priority for all em-
ployers as failure to do so can lead
to multiple negative consequences
in different forms.

4. Minimum Wage for
Westchester

The minimum wage set by the
federal government is $7.25 per
hour. However, New York State has
set its own minimum wage require-
ments and for Westchester County
the minimum wage in Westches-
ter is $12.00 per hour through De-
cember 31, 2019. Employers are
required to comply with the higher
rate which in this case is the New
York state rate. The minimum wage
in Westchester increases to $13.00
per hour on January 1, 2020. Failure
to pay minimum wage and overtime
pay are the most common types of
lawsuits against employers. It is im-
portant for an employer to review
its pay practices to ensure it is in
compliance.

5. Wage Statements and
Wage Notices

Employers who don’t provide
appropriate wage statements and a
wage notice can be liable for up to
$10,000 per employee, as well as
attorneys’ fees. N.Y. Labor Law §§
198(1-b), 198(1-d).

Under New York law, a written
notice of wage rate must be provid-
ed at the time of hiring. The notice
needs to contain a host of informa-
tion, including the rate of pay, the
employer’s telephone number, and
the regular pay date. Failing to pro-
vide a proper notice within 10 busi-
ness days of the first day of employ-
ment gives rise to damages of $50
per workday, up to a total of $5,000,
as well as attorneys’ fees. A sample
notice can be found at https://www.
labor.ny.gov/formsdocs/wp/ells-
formsandpublications.shtm.

(continued on page 12)
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LABOR LAW

(continued from page 11)

Employers also need to provide
wage statements along with every
paycheck. These statements need to
contain information including gross
wages, net wages, and the dates of
work covered by the wages. Non-
compliance results in damages of
$250 per workday, up to $5,000, as
well as attorneys’ fees. An employer
who pays an employee in cash with-
out the wage statement or wage
rate notice can be subject to dam-
ages. A sample wage statement can
be found at the website identified
above.

6. Earned Sick Leave, Safe Time,
and Paid Family Leave

As of July 10, 2019, covered
Westchester employees have been
accruing one hour of sick leave for
every 30 hours worked. Westchester
County Code of Ordinances, Section
585.01, et seq. Employees can use
their earned sick leave for medical
care (including mental health care)
for themselves or family members.
Covered employers can cap the max-
imum amount of sick leave available
at 40 hours per year. If an employ-
er has one to four employees, sick
leave can be unpaid. If an employer
has five or more employees, em-
ployees must be paid for their leave
at their standard hourly rate.

Under Westchester’s Safe Time
Leave Law, which takes effect on Oc-
tober 30, 2019, covered employers
are required to provide covered em-
ployees who are victims of domestic
violence or human trafficking with
up to 40 hours of paid leave per year
that can be used to attend or testify
at criminal or civil proceedings relat-
ing to domestic violence or human
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trafficking or to move to a safe loca-
tion. See Westchester County Code
of Ordinances § 587.01, et seq. This
leave is in addition to earned sick
leave.

New York law also provides for
paid family leave to eligible employ-
ees to bond with a new child, care
for a sick family member, or help
loved ones when family is deployed
on military service. N.Y. Workers’
Comp. Law, Part 380.

7. Anti-Sexual Harassment
Policies and Trainings

New York employers are re-
quired to adopt a sexual harassment
prevention policy. See N.Y. Labor Law
§ 201-g. The policy must, among
other things, prohibit sexual harass-
ment, include a complaint form, and
advise employees that retaliation
based on complaints of sexual ha-
rassment is illegal. Employers must
also provide anti-sexual harassment
training by October 9, 2019.

8. Confidentiality in Sexual
Harassment Settlements

New York made significant
amendments to its Human Rights
Law (“NYSHRL”) in 2019. We discuss
one here and one in the next sec-
tion. There are other amendments
which are not discussed herein.

As of October 11, 2019, employ-
ers settling claims of sexual harass-
ment do not get to decide whether
their settlement stays confidential.
N.Y. Gen. Oblig. Law § 5-336. Confi-
dentiality is up to the complainants,
who get 21 days to decide whether
to agree. Complainants then get sev-
en additional days in which to revoke
their agreement.

9. End of Severe Pervasive
Standard for Sexual
Harassment Cases

Previously, New York State law
imposed liability for sexual harass-
ment in hostile work environment
cases if the conduct was “severe
or pervasive.” Effective October 11,
2019, the standard will change. Con-
duct will be actionable if it “subjects
an individual to inferior terms, con-
ditions or privileges of employment
because of the individual’'s member-
ship” in any protected category un-
der the NYSHRL. This is a significant
change in sexual harassment law.

POST-EMPLOYMENT
10. Unemployment Insurance Form

Upon separation, employers
must provide employees with Form
IA 12.3, which explains how to ap-
ply for unemployment insurance.
See https://www.labor.ny.gov/forms-
docs/ui/IA12_3.pdf.

Michael H. Reed, Esq., is Counsel at
Yankwitt LLP, where he focuses on
complex business disputes with an
emphasis on federal practice and em-
ployment cases. He can be reached at
michael@yankwitt.com.





